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Builders risk insurance can generally be
defined as a form of property insurance
covering the insurable interests of various
parties—such as the owner, general con-
tractor, and subcontractors of all tiers—
while construction is in progress, against
direct physical loss or damage to covered
property from a covered cause. Think of
this type of insurance as a property “wrap-
up” or consolidated insurance program. 

This insurance is an important risk trans-
fer tool for those involved in a construction
project as it allocates the risk of accidental
physical loss to the project to a single
source: the builders risk insurer. In this way,
the financial resources for funding repairs
are assured, and the project is able to move
forward on a timely basis. The alternative of
stopping the project and litigating between
the parties is neither desirable nor practical.
In fact, many of those involved with con-
struction consider builders risk insurance to
be the most critical of all forms of insurance
applying to a project. It is also essential to
obtaining project financing.

The insurance can be provided by either
a property or inland marine policy. Inland
marine builders risk policies are more com-
monly used as these are specifically de-
signed for insuring construction projects
and offer greater flexibility. There are insur-
ance-related nuances associated with new

construction and renovations, as compared
to completed buildings. For example,
(1) multiple parties need to be protected un-
der a builders risk policy (as opposed to a
single owner), (2) during the course of con-
struction there is a constant shifting of prop-
erty ownership from contractors to the own-
er, and (3) property to be incorporated in
the project also needs to be insured while in
transit and/or while in temporary storage
off-site. These and many other facets of con-
struction-related hazards and insurance is-
sues are more easily addressed by inland
marine forms as opposed to property forms.

Common Misconceptions

A prevalent misconception about builders
risk insurance is that it is generic when quite
the opposite is true. Most builders risk insur-
ance is written on inland marine forms.
Other than the standard inland marine build-
ers risk forms offered for insurance industry
use by the American Association of Insur-
ance Services (AAIS), a national insurance
advisory organization, each insurer develops
its own policies and forms. This has led to
significant variability in the policies offered. 

A second misconception is that providing
lower limits of liability or less coverage is
somehow beneficial to the sponsor (pur-
chaser) of the policy. This happens most
commonly with governmental entities that
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are counseled by their advisers to limit cov-
erage, refuse to add contractors as insureds,
or refuse to waive their rights of subroga-
tion. This usually is rooted in the idea that, if
there is an accident, the guilty parties must
be held responsible. Some entities do not
grasp the concept that the policy should op-
erate on a “no-fault” basis for those parties
intended to be protected by the insurance. 

When coverage is contractually limited
in terms of scope or amounts, two things
occur. First, the stakeholders (those who
have an insurable interest in the project) ob-
tain additional needed coverage and build
the costs into their bids (which the owner
ultimately pays). Second, when a loss is not
covered or parties are not protected, litiga-
tion inevitably results. This comes at a time
when maximum cooperation is needed to
build the project. Instead, parties get divert-
ed, pointing fingers at each other instead of
focusing on the task at hand.

Understanding What Is 
Required and Needed

A properly structured builders risk policy
will meet the insurance requirements set
forth in the contract documents. As part of
a project risk assessment, a detailed review
of how risk is allocated between the parties
within the contract documents should be
made. These include loan and other financ-
ing agreements, design contracts, construc-
tion agreements, and agreements with gov-
ernmental bodies. The contracts are supple-
mented with drawings, specifications, bud-
gets, schedules, and the like. A common
mistake is only reviewing the construction
contract. While the construction contract
typically includes the bulk of the insurance
requirements, the stakeholders enter into
several other contracts with each other that
have a bearing on the risks of loss and insur-
ance.

Various contracts incorporate provisions
that address risk and insurance issues relat-

ing to damage to the project. While the sec-
tions outlining the insurance requirements
usually receive the most attention, there are
other provisions worth investigating and un-
derstanding. These often appear under
seemingly unrelated headings such as Dam-
age to the Work, Partial Occupancy of Use,
Safety of Property, Warranties, Indemnifica-
tion, Consequential Damages, Delays,
Waivers of Subrogation, Liquidated Dam-
ages, Substantial Completion, Project Com-
pletion, and Final Payment. It is important
to be cognizant of such provisions since
these may have a bearing on how the build-
ers risk insurance should be structured.

Without adequately reviewing all the
project documents, important items can
easily be overlooked. Common examples
outside of the construction contract are re-
quired delay coverages (e.g., soft costs or
loss of revenue coverage) set forth in loan
agreements and a requirement that the
waivers of subrogation in favor of the design
team (contained in the design contract) are
recognized by the builders risk policy.

The vast majority of design and construc-
tion contracts are based on standardized
forms that are prepared by trade organiza-
tions. These organizations have at least
some level of self-interest, as their members
(i.e., architects, engineers, and contractors)
are active participants in projects. Serious
students of builders risk insurance will want
to obtain and understand the standard
agreements in use. This is reinforced by the
fact that the builders risk provisions and re-
quirements vary considerably between
these agreements. The standard agree-
ments are available directly from leading
groups who produce these documents:
• American Institute of Architects (AIA)
• ConsensusDOCS 
• Design-Build Institute of America 

(DBIA)
• Engineers Joint Contract Documents 

Committee (EJCDC) 
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The most prevalent family of documents
used in construction projects are those pro-
duced by the AIA. Portions of Article 11.3
Property Insurance are reproduced from
A201–2007 General Conditions of the
Contract for Construction in Figure 1. 

As part of the overall project risk assess-
ment, standardized exposure/insurance
checklists can and should be utilized, such
as those produced by IRMI. Reviewing the
contracts and completing the risk assess-
ment checklists are an excellent founda-
tion to match coverage to contractual re-
quirements, loss exposures, and insureds’
needs. 

Key Areas To Consider

Five broad areas need to be considered:
who, what, where, when, and how.

Who: Naming the Parties Appropriate-
ly. There are two facets to consider in pro-
tecting the interests of the parties. The first
is the identity of the parties to be protect-
ed. The second is to determine the best
method for protecting them.

Identifying the parties to be protected
is a straightforward process as they will
be identified in the contract require-
ments. Generally, the owner and contrac-
tors of all tiers are to be protected. In
some cases, the documents may require
protection for material suppliers; design-
ers, engineers, and/or architects, and
their directors, officers, members, em-
ployees, partners, agents, consultants,
and subcontractors; lending institutions;
or other parties. Expect pushback from in-
surers if there is a desire to protect mate-
rial suppliers or the design team, for other
than their on-site activities. Insurers want
to be able to preserve subrogation oppor-
tunities against parties that are not actual-
ly constructing the project.

The method of how parties are protected
can vary in builders risk policies. The stan-
dard requirements in model contracts differ

significantly on how to protect the parties.
These include protecting the “interests of
… in the work,” “named insureds,” “loss
payees,” and “additional insureds.”

Regardless of what these model con-
tracts stipulate, it is usually best for those
involved in the actual construction to be
covered in the same manner as the first
named insured (the first named insured is
the policy sponsor, typically the owner).
An exception to this recommendation re-
lates to delay coverages, such as soft costs
and time element, which usually cover
only the owner’s exposures.

The method for providing coverage for
all those involved depends on the policy
form. The named insured is listed on the
declarations page, and in many policies,
the named insured is then referred to as
“you” or “your.” When other parties, such
as contractors or subcontractors, are in-
cluded as additional insureds rather than
named insureds in those policies, those
coverages and extensions that apply only
to “you” or “your” may arguably be limited
to only the identified named insured. This
is a potential problem that must be care-
fully resolved to assure that everyone has
the proper coverage. 

By insuring contractors and subcontrac-
tors at the same level as the owner, their
interests will be better protected. Keep in
mind that these parties have effectively
paid a premium to be insureds, as they
have reduced their construction bids by an
amount that they would have paid as a
premium for their own policies. This ap-
proach also minimizes the possibility of
the insurer paying a loss and then subro-
gating back against a party that was sup-
posed to be protected in the first place.
While not the rule by any means, insurers
have on occasion successfully argued that
the protection afforded to each subcon-
tractor is limited only to its work and not
the project itself. 
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FIGURE 1
2007 AIA A201 GENERAL CONDITIONS EXCERPTS

11.3.1: Unless otherwise provided, the Owner
shall purchase and maintain, in a company or
companies lawfully authorized to do business in
the jurisdiction in which the Project is located,
property insurance written on a builder’s risk “all
risk” or equivalent policy form in the amount of the
initial Contract Sum, plus value of subsequent
Contract Modifications and cost of materials sup-
plied or installed by others, comprising total value
for the entire Project at the site on a replacement
cost basis without optional deductibles. Such prop-
erty insurance shall be maintained, unless other-
wise provided in the Contract Documents or
otherwise agreed in writing by all persons and enti-
ties who are beneficiaries of such insurance, until
final payment has been made as provided in Sec-
tion 9.10 or until no person or entity other than the
Owner has an insurable interest in the property
required by this Section 11.3 to be covered, which-
ever is later. This insurance shall include interests
of the Owner, the Contractor, Subcontractors and
Sub-subcontractors in the Project.
11.3.1.1: Property insurance shall be on an “all-
risk” or equivalent policy form and shall include,
without limitation, insurance against the perils of
fire (with extended coverage) and physical loss or
damage including, without duplication of coverage,
theft, vandalism, malicious mischief, collapse,
earthquake, flood, windstorm, falsework, testing
and startup, temporary buildings and debris
removal including demolition occasioned by
enforcement of any applicable legal requirements,
and shall cover reasonable compensation for
Architect’s and Contractor’s services and expenses
required as a result of such insured loss.
11.3.1.2: If the Owner does not intend to pur-
chase such property insurance required by the
Contract and with all of the coverages in the
amount described above, the Owner shall so
inform the Contractor in writing prior to com-
mencement of the Work. The Contractor may
then effect insurance that will protect the interests
of the Contractor….
11.3.1.3: If the Property insurance requires
deductibles, the Owner shall pay costs not cov-
ered because of such deductibles.

11.3.1.4: This property insurance shall cover por-
tions of the Work stored off the site, and also por-
tions of the Work in transit.

* * *
11.3.6: Before an exposure to loss may occur,
the Owner shall file with the Contractor a copy of
each policy that includes insurance coverages
required by this Section 11.3….
11.3.7: The Owner and Contractor waive all rights
against (1) each other and any of their subcontrac-
tors, sub-subcontractors, agents and employees,
each of the other, and (2) the Architect, Architect’s
consultants, separate contractors described in Arti-
cle 6, if any, and any of their subcontractors, sub-
subcontractors, agents and employees, for dam-
ages caused by fire or other causes of loss to the
extent covered by property insurance obtained pur-
suant to this Section 11.3 or other property insur-
ance applicable to the Work, except such rights as
they have to proceeds of such insurance held by
the Owner as fiduciary. The Owner or Contractor,
as appropriate, shall require of the Architect, Archi-
tect’s consultants, separate contractors described
in Article 6, if any, and the subcontractors, sub-
subcontractors, agents and employees of any of
them, by appropriate agreements, written where
legally required for validity, similar waivers each in
favor of other parties enumerated herein. The poli-
cies shall provide such waivers of subrogation by
endorsement or otherwise. A waiver of subrogation
shall be effective as to a person or entity even
though that person or entity would otherwise have
a duty of indemnification, contractual or otherwise,
did not pay the insurance premium directly or indi-
rectly, and whether or not the person or entity had
an insurable interest in the property damaged.
11.3.8: A loss insured under the Owner’s prop-
erty insurance shall be adjusted by the Owner as
fiduciary and made payable to the Owner as fidu-
ciary for the insureds….
11.3.9: If required in writing by a party in interest,
the Owner as fiduciary shall, upon occurrence of
an insured loss, give bond for proper perfor-
mance of the Owner’s duties….
11.3.10: The Owner as fiduciary shall have power
to adjust and settle a loss with insurers….

Copyright, American Institute of Architects, 2007
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It is entirely permissible, and actually
preferable, that each and every contractor
not be individually named in the policy.
Rather, they should be insured as a group,
using language such as “… and contrac-
tors of all tiers.” If the general contractor
secures and maintains the builders risk in-
surance, the owner should be listed as a
named insured. Further, the owner may
have contractors working in close proximi-
ty or on the same project, unrelated to the
construction manager/general contractor.
These contractors may need to be insured
by the policy, depending on the contract
requirements, the scope of work per-
formed, and the intent of the parties.

Protecting the interests of owners or
contractors as loss payees should be
avoided. Being a loss payee does not grant
the same rights as being an insured. For
example, a loss payee is exposed to subro-
gation actions, where an insured would
normally not be. Loss payee status, there-
fore, should be used only when insuring
personal property.

Loan agreements prescribe how lenders
will be protected. Generally, they require a
mortgagee endorsement. Lenders’ inter-
ests will not be properly protected via a
loss payee endorsement. A loss payee’s
rights are limited to whatever rights the
named insured has at the time of loss. A
mortgagee clause applies even if the
named insured commits an act to invali-
date coverage.

What: Extent of Covered Property. The
contract documents prescribe what must
be covered by the builders risk policy. For
instance, the AIA wording in Figure 1
(11.3.1) requires coverage on the entire
work at the site. “Work” is essentially the
construction and services required to com-
plete the project. Coverage on falsework
and temporary buildings is also required. It
is implied that the cost of the work in-
cludes profit and overhead for the contrac-

tors, although some builders risk policies
may attempt to limit coverage in this area.
The AIA construction contract wording,
however, is specific that coverage must ap-
ply for the costs of architect’s services and
expenses that result from the loss.

As part of the overall risk assessment,
the different types of property involved in
the project should be identified. Then it
should be determined what property is to
be the subject of the insurance. 

Many builders risk policies refer to
buildings or structures as the principal
property. The term “structures” is a broad
term, as it could encompass many types of
property, such as telephone poles, bill-
boards, underground vaults, swimming
pools, dams, windmills, water towers, and
bridges. Other policies may avoid refer-
ences to buildings or structures and simply
cover property in the course of construc-
tion.

Materials, supplies, equipment, fixtures,
and any property that is destined to be-
come part of the structure is likely to be
considered as covered property. However,
some policies require that the property be
owned by the named insured or be proper-
ty for which the named insured is legally re-
sponsible. This reinforces the need to cover
contractors as named insureds. Likewise,
there is sometimes a fine line between
what constitutes “temporary structures”
and “contractors’ equipment,” and what
should be insured. Some policies define
temporary structures to include office trail-
ers, tool trailers, fencing, construction
forms, and scaffolding. Others do not as
they will not be a permanent part of the
project. 

Property commonly not covered by
builders risk insurance includes land, water,
existing buildings/structures, contractors’
equipment, aircraft, watercraft, motor vehi-
cles, accounts, bills, currency, securities,
deeds, and evidences of debt. Less com-
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monly excluded property includes anten-
nas, trees and plants, and valuable papers.

When evaluating a policy form, the
types of property on which insurance is
sought must be compared to the types of
property actually covered. Where differ-
ences exist, modifications should be
made to the policy. Underwriters are gen-
erally amenable to making changes after
they have an opportunity to underwrite
and charge for the additional exposure.

All policies have a section showing the
project address and description. This some-
times is a detail that does not receive ade-
quate attention. It is important that they be
accurate and complete. If specific docu-
ments need to be referenced in the descrip-
tion, this is usually acceptable. For instance,
a project description may be “12-story
hotel, 4-story convention center, 3-story
parking garage, and related structures, as
described in the contract documents be-
tween ABC and XYZ.” As an example of
how problems can occur, consider a de-
scription of the same project as “hotel and
parking.” A claims adjuster may think twice
before paying a claim involving the conven-
tion center portion.

Where: Geographical Limitations. Care
also must be taken in structuring the build-
ers risk policy to insure property where
the coverage is needed. Note that AIA
Parts 11.3.1 and 11.3.1.4 require that the
builders risk insurance apply “at the site,”
to portions of the work stored off the site,
and to portions of the work in transit. 

Some policies have limitations as to
how far away from the site coverage will
apply. For instance, a policy may state that
coverage for property and fixtures applies
only when it is located within 100 feet of
the project. Depending on how the “proj-
ect” is described in the policy, there may
not be coverage for, for example, pallets of
air conditioning equipment stored in a
fenced staging area 300 feet away.

In addition, each policy has a definition
relating to where the insurance applies.
While these definitions vary, typically, there
is no coverage for waterborne shipments,
which is a potential issue if materials or
equipment are imported.

When: Coverage Term. AIA Part 11.3.6
specifies that the owner must supply the
builders risk insurance policy to the con-
tractor before construction begins. Cover-
age must remain in effect until final pay-
ment has been made or until no person or
entity other than the owner has an insur-
able interest in the covered property,
whichever is later (11.3.1). 

There is often a disconnect between us-
ing “final payment” as the end date and
what is typically stipulated in a builders risk
policy. Builders risk policies have a provi-
sion, typically titled “When Coverage Ends”
or “When Coverage Applies,” that defines
when coverage will end. While the provi-
sion is variable among policies, coverage
generally ends at the earliest of when:
• The named insured’s interest ceases.
• The owner accepts the property.
• The property is occupied in whole or

part, ready for use for its intended pur-
pose, or put to its intended use.

The disconnect is that these provisions
usually cause the builders risk insurance
policy to expire before final payment,
thereby putting the sponsor of the policy
in breach of contract. This is because final
payment does not occur until after all the
work, including punch list items, has been
completely finished. On large projects,
punch lists may take many months or even
years to complete. To be in compliance
with the contract provisions, the sponsor
of the policy would need to extend the
builders risk insurance and modify the pol-
icy by endorsement. This might entail sig-
nificant additional premium. An alternative
would be to insure the project under a
separate property policy.
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How: Responsibilities, Coverages, and
Conditions. The contract documents out-
line general responsibilities, required limits
of liability and perils to be insured against,
and a few specified conditions.

Using the AIA agreement in Figure 1 as
an example, the owner is responsible for:
• Securing the builders risk insurance

(11.3.1; 11.3.1.2)
• Paying the premium (inferred from

11.3.1)
• Assuming the deductibles (11.3.1.3)
• Adjusting claims with the insurer

(11.3.8; 11.3.10)
• Distributing claims proceeds to others

as per their respective interests (11.3.8;
11.3.9)

• Upon request, providing a bond follow-
ing a loss (11.3.9)

• Providing a copy of the builders risk
policy to the contractor (11.3.6)

These provisions are often modified in
the contracts. In particular, deductible re-
sponsibilities are often partially shifted to
the contractor and subcontractors. How-
ever, while an owner may contractually
require a contractor to be responsible for
some portion of the deductible(s), this is
not binding on the insurer. The insurer
will typically remit the proceeds, after ap-
plication of the deductible(s), to the first
named insured or to a fiduciary designat-
ed in the contract. It is then up to the pol-
icy sponsor to charge it back to the con-
tractors.

The contract documents should not be
used as an exclusive guide for arranging the
builders risk insurance coverage. Take the
AIA standard requirements, for instance.
The AIA agreement (11.3.1.1) requires so-
called all-risk coverage, including various
specified causes of loss (perils). What is ab-
sent from this list, and which should be con-
sidered, are coverages applicable to:
• Terrorism
• Defective design (resulting damage)

• Defective workmanship (resulting dam-
age)

• Defective material (resulting damage)
• Earth movement and subsidence (if not

insured as part of the required earth-
quake peril)

• Water damage (rain, etc.) if not other-
wise insured

This issue is not limited to the standard
AIA contracts. Similar omissions are also
found in all the others.

Builders risk policies can be extended
beyond the basic physical damage cover-
ages to include many different coverages
too numerous to discuss here. However,
some bear special attention, particularly:
• Architects and engineering fees 
• Debris removal expenses 
• Expediting expenses
• Boiler and machinery
• Existing property
• Testing (building systems, boilers, ma-

chinery and equipment)
• Transit/off-site storage
• Ordinance or law (including demolition

and increased construction costs)
• Delay in completion (soft costs/loss of

revenue)
Since some of these coverages may be

included in a particular insurer’s basic poli-
cy, a careful review of the form is required
to identify any gaps that need to be closed
for a particular project and situation.

Ordinance or law coverage is becoming
increasingly important as changes in build-
ing ordinances and laws are increasing in
frequency and scope. With respect to
“green construction,” for example, hun-
dreds of ordinances, laws, executive or-
ders, regulations, and policies have been
adopted. AAIS and some insurers have de-
veloped new coverages and forms to ad-
dress emerging loss exposures from green
construction while more are in the pro-
cess. The additional ancillary coverages of-
fered largely relate to additional expenses
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associated with restoration of indoor air
quality, debris removal, and project recerti-
fication; and expansion of the delay insur-
ance.

Delay insurance is another requiring
special attention. Delay insurance comes
in two types—soft costs and loss of reve-
nue—that can be purchased separately or
together. The differences between insur-
ers, both in terms of what they will cover
and how they apply coverage, are very sig-
nificant. Since there is no standard defini-
tion of “soft costs,” it is up to the person
designing the builders risk insurance to
specifically determine the types of costs
for which insurance is needed and to ob-
tain concurrence from the underwriter.
Other aspects of this insurance that re-
quire special scrutiny include:
• The parties to be insured
• Definitions relating to the period of in-

demnity
• The date when indemnity for soft costs

begins
• How the deductible(s) applies
• Additional exclusions, limitations, and

conditions
Be aware that the delay coverages ap-

ply only if the loss is caused by insured
accidental physical damage to the proj-
ect. If the accident is not covered by the
physical damage coverage portion of the
policy, the delay insurance will not re-
spond.

The policy conditions in builders risk
policies are quite similar to other forms of
property insurance. One condition that
goes to the soul of builders risk insurance
is the subrogation condition. Most build-
ers risk policies automatically recognize
waivers of subrogation that are contained
in the contract documents. However, a
small minority of policies do not. There is
also a trend afoot by some insurers to not
recognize waivers involving design pro-
fessionals. 

Since the contract documents almost
always include waivers of subrogation,
and they are needed to assure proper
protection of the various stakeholders, a
restrictive provision should be modified
to allow them. Many contracts will also
specifically require that the builders risk
insurance include such waivers by en-
dorsement or otherwise (11.3.7), which is
also a subject to discuss with the under-
writer.

Conclusion

A review of the contract documents
and a project risk assessment is an excel-
lent foundation for designing a builders
risk insurance program that meets the
needs of the stakeholders. Since builders
risk policies are not uniform, the specific
provisions should be reviewed and modi-
fied as needed. Insurance underwriters are
generally flexible in customizing coverage
once they are comfortable with the proj-
ect and quality of underwriting informa-
tion received.

STEVEN A. COOMBS, CPCU, ARM
Risk Resources, Inc. 
www.riskresources.net
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services. Mr. Coombs is a coauthor of The Builders
Risk Book, soon to be published by IRMI.

DONALD S. MALECKI, CPCU 
Malecki Deimling Nielander & Associates, LLC 
www.mdnconsults.com

Don Malecki is a principal of Malecki Deimling Nie-
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management consulting firm. He is also president
of Malecki Communications Company, the publisher
of Malecki on Insurance, a monthly newsletter. He
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